Planning Commission
Staff Report

Application Date: 6/23/2020
Staff Contact: Lance Lang, Principal Planner & Peter Baumgartner, Planner I
Date of Staff Report: 7/22/2020 Staff Recommendation: Denial
Status:
New Application
Staff Contact:
StaffReport
Recommendation:
Staff
Item #: 2 (Agenda Item # 5)

Owner:

Douglas W. Pfau
1400 53rd Ave SW, Minot, ND, 58701
dougpfau@outlook.com
(701) 720-0843

Project Number: 8020- 7.2
Project Name: Elmwood Addition
Current Legal Description: Elmwood Addition
Lots 84 & 85
Proposed Legal Description: No Change
Present Address: 605 18th St SE
Entitlement Requested: Variance to allow an
accessory structure to stand on a lot without the
primary structure.
Relevant Zoning Code Sections: Section 5-4, c)
and 21-8, a) d)

Representative: N/A

Existing Zoning Profile: 1 R3B Lot

Proposed Zoning Profile: No Change

Present Zone: R3B
Present Use: A blighted home with a suspected
home occupation in the detached garage, zoning
violations for illegally parked vehicles and nonregistered vehicles
Uses Allowed in Present Zone: See Chapter 7 of
the old ordinances for R3B uses and Section 2-1 for
Rules on Home Occupations
Future Land Use Map: Medium Density
Residential
PROJECT DESCRIPTION:

Proposed Zone: Same
Proposed Use: Stand-alone Garage
Uses Allowed in Proposed Zone: See Chapter 7 of the
old ordinances for R3B uses
Future Land Use Map: Medium Density Residential

The applicant is requesting approval of a variance to allow an existing detached garage to remain on the
property as the sole structure after the primary residential house has been removed. The property is located
at 605 18th St SE (see Vicinity Map exhibit).
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BACKGROUND INFORMATION:
The property currently has two structures on it, one blighted home that was damaged by the 2011 flood and a
garage that is still in use. In the past, the City of Minot offered to purchase the property and raze both the
house and garage as part of the “zombie home’ buyout program. This property and structures were identified
as spot blight under the HUD rules and an offer to purchase was made because the house is not livable. The
applicant rejected the offer on the grounds that he uses the garage for storage and would like to continue to
do so. His son lives across the street and also uses the garage. He planned on removing the house and has
applied for a demolition permit which is pending based on the outcome of this variance request.
The applicant has submitted a variance request as shown below (See Variance Request Letter on Page 7).
A variance requires proof of a hardship or exceptional practical difficulties. Hardship is not based on
convenience or monetary gain by profit or by saving expenses. The owner or previous owners of the property
cannot create a hardship. A hardship is generally a situation that is beyond the control of the owner such as
steep topography. Staff does not find a hardship in this case. The applicant did not identify a hardship in his
application.
Accessory buildings, as the name implies, are accessory to a primary use. Therefore, they cannot be located
on any lot that does not have a primary use, in this case, a house. If the house is demolished the garage
cannot remain, unless another house is constructed on the lot, or unless the property containing the garage
can be added to another adjacent property under the same ownership that has a house on it and the parcels
consolidated to make one lot.
In Chapter 21, Section 8a. of the Zoning Ordinance it states:
“No accessory building shall be permitted on any lot, in any zoning district, prior to the erection of the primary
use structure thereon. Also, accessory buildings shall be subordinate to the existing primary building or use,
regardless of the zoning district in which the primary or use is located. For example, a subordinate building to a
single-family dwelling (use) in a RM District shall comply with accessory building regulations in Chapter 5”
Since the objective here is to avoid accessory structures as stand-alone improvements on residential lots, it
holds true that an existing house cannot be removed which would result in the same situation as erecting an
accessory building prior to the erection of the house. In either scenario, the end result is an accessory building
with no primary use on the lot. Also, if the house were to be razed, the accessory building could not be
subordinate to the existing primary building because there would be no primary building. Staff fields
numerous requests on this issue. We have had customers that want to put an accessory building on a lot they
own to store stuff, or as in this case, want to tear down a house but keep the garage to store stuff. Staff has
consistently told these people they could not do that, and they have been compliant.
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In addition, there are several other zoning code sections that pertain:
Section 5-4 c) states “all accessory buildings to a residence shall be limited to a total coverage of twelve
hundred (1,200) square feet, except the coverage shall not exceed that of primary structure.”
If the primary structure were to be removed from the lot, the garage could not be smaller than the square
footage of the primary structure, since there is no primary structure.
Additionally, even if the variance were to somehow invalidate the accessory building requirements of R1
zoning, the existing zoning of R3B (a defunct zone) would still not allow an accessory building in the absence of
a primary structure.
Section 7-4 f) of the pre-2013 zoning ordinance regulates “R-3” and “R-3 (B)” Multiple Residence Districts from
the prior zoning code. It states, “The total coverage and floor area of all accessory buildings shall not exceed
those of the primary structure.”
Once again, there is no measure for the size of an allowable accessory building because there is no primary
structure.
If, for some reason, the Commission is contemplating approval of this variance, staff cautions to be mindful of
the future precedent such an action might establish. There must be a clear and distinct hardship to justify this
property and the situation presented as unique and worthy of special consideration. As previously mentioned,
the Planning Office has received numerous requests to allow as accessory building on a lot by itself. Staff has
consistently said no. If a variance is granted, it will jeopardize the ability of staff to regulate these situations in
the future and will create a new trend of development that is not ideal in our residential districts.
In addition, the applicant has imported several mounds of dirt, rock, and debris to the site some time ago to
be used as fill when the house is demolished. These piles of debris have been the subject of multiple
complaints and nuisance violations, as noted in case number: ZC17-112 from 2017 (see Site Photos from ZC2087 Exhibit on page 8-9). Additionally, as per case number: ZC20-087, the property is currently subject to
Nuisance and Zoning Code Violations for the visual nuisance of piles of debris. Beyond the nuisance violations,
this property is also under investigation by the City’s zoning compliance officer for multiple zoning violations
including illegal parking of several vehicles and pieces of equipment on the grass and a suspected home-based
occupation violation.
Section 5-4 b) states “accessory buildings for single family dwellings may be used for vehicles or other storage,
play areas, or private use.”
It has come to the City’s attention that the son of the owner, who lives across the street, is operating a
landscaping business from the outbuilding and the lot. Based on past observances and recent photos taken by
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the Zoning Code Enforcement Inspector while working on ZC20-087. A possible business may be operating
from the garage (See Site Photos from ZC20-087 Exhibit). The Code Enforcement Division issued a violation
letter dated July 1, 2020 (see Nuisance and Zoning Code Violation Letter on Pages 10 and 11). (If there is no
business currently being conducted from this locale, the garage cannot be used in the future for any such
business because it would be in violation of the home occupation regulations as listed below.)
Home occupations are a permitted use in R1 zones, but they must meet certain criteria to be legal. If, in fact,
a business is operating from this locale the business is illegal because it does not meet the following
requirements for a home-based occupation (underline added for emphasis and Staff comments in blue):
Chapter 2, Definitions.
Home Occupation: Any occupation or activity that meets all of the following tests:


The occupation is managed and owned by a person residing on the premises
and not more than one other person is employed by the owner/manager on the
premises. Exceptions can be made for members of the immediate family of the
owner/manager who also lives on the premises.
If the house is removed, there will be no one residing on the property. In fact,
no one has lived in the house since the flood.



The occupation does not occupy more than twenty-five percent (25%) of the
floor area of the principal building (including attached garage). The home
occupation shall not be conducted in any detached or accessory structures.
The business is being operated from the garage and on the lot, not in the house.



No alteration of the principal building that changes the character thereof as a
residential dwelling.
The principle building is being demolished.



The exterior of the premises used for the home occupation is indistinguishable
from any other residential dwelling of like design and character, in that no
commercial displays, show windows, exterior storage areas, parking area, or the
conduct of the business itself may be viewed from outside the premises, except
that a non-illuminated name plate or non-illuminated business sign not more than
four (4) square feet in area may be exhibited, which is attached flush to the side of
the building.
The premises is easily distinguishable as something other than a typical residence
and trucks, trailers, etc. are parked on the grass illegally and materials are stored
outside.



The home occupation does not generate pedestrian traffic or vehicular parking
substantially greater or substantially different in character than that ordinarily
associated with a similar dwelling which is used solely for residential purposes. The
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home occupation combined with all other activities on the same premises does
not generate more than (i) thirty (30) vehicular trips per day or (ii) the number of
vehicular trips per day equal to three percent (3%) of the average per day
vehicular traffic past the premises, whichever is greater.


The home occupation is no more dangerous to life, personal safety, or property
than any other activity ordinarily carried on with respect to premises used solely
for residential purposes. No loud or unpleasant noises, bright or glaring lights,
offensive or noxious fumes, or odors, or perceptible vibrations attributable to the
home occupation are emitted from the premises.



The home occupation does not require as an incident thereto that a permit for the
storage of flammable liquids or flammable gases be issued pursuant to the Fire
Code - Chapter 13 of the Code or Ordinances.

AERIAL VIEW: This aerial photograph was taken in 2020.
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Applicant’s Relative’s
House

Applicant’s House

ZONING EXHIBIT: This is a map of the current zoning for the property and the surrounding area.

VARIANCE REQUEST LETTER: This letter was written by the applicant to explain his request for a variance.
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SITE PHOTOS FROM ZC20-087: These photos are from the current nuisance and zoning violation case at the
property.
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NUISANCE AND ZONIING LETTER FOR CASE NUMBER: ZC20-087: Prepared by Code Enforcement Officer Zietz
and sent out on July 1, 2020.
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VARIANCE REVIEW/HARDSHIP:
Before granting a variance, the Planning Commission must specifically find that it can be granted without
substantial detriment to the public good and without actually impairing the general purpose and intent of the
comprehensive plan as established by the regulations and provisions contained in this ordinance.
Narrowness or Shallowness or shape of lot.
Exceptional topographical conditions.
Property rights enjoyed by neighbors.
Does NOT meet criteria for a variance

Exceptional practical difficulties.
Unreasonable hardship.
Other exceptional situation (explain below).

Zoning Ordinance, Section 30-2 a
Granting of Variances: The granting of variance shall be considered under the following conditions: Whereby,
a reason of:
1. Exceptional shallowness or shape of a specific piece of property;
2. Exceptional topographical conditions, or
3. Other extraordinary or exceptional situation or condition of a specific piece of property the strict
application of any provision of this ordinance would result in:
 Exceptional practical difficulties (without the variance reasonable use of the property is not
possible); or
 Unreasonable hardships (due to circumstances unique to the property not created by the
landowner, that would otherwise allow for reasonable use of the property) upon or
fundamental unfairness to the owner of such property (as opposed to mere or even substantial
inconvenience); or
 The denial to a property owner of a similar property right enjoyed by other property owners in
the neighborhood – the Planning Commission may authorize, after notice and hearing, a
variance to the strict application of the terms of this ordinance to the extent that justice may be
done.
Section 30-2. Variances:
a) Purpose: The Planning Commission may grant a variance from the strict application of this title only
in instances where their strict enforcement would cause undue hardship in complying with the official
control, because of circumstances unique to the individual property under consideration. A variance
may be granted only when it is demonstrated that such actions will be in harmony with the general
purposes and intent of this title and when the variance(s) are consistent with the comprehensive plan.
The Planning Commission may impose conditions in the granting of variances. A condition must be
directly related to the impact created by the variance.
b) Application: An application for a variance shall be filed with the Planning Director and shall state the
unique circumstances claimed as a basis for the variance. The application shall contain at least the
following information:
1) The signature of each owner of affected property or his agent.
2) The legal description of the property and the common address.
3) A description of the variance requested and a statement demonstrating that the variance
would conform to the requirements necessary for approval.
4) The present use.
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5) A site plan drawn to scale demonstrating the requested variance.
6) Meeting with City Planning staff prior to submittal of the application.
c) Referral to Planning Commission: The application shall be referred to the Planning Commission for
study concerning the effect of the proposed variance upon the comprehensive plan, and upon the
character and development of the surrounding neighborhood. The planning commission shall make a
decision to grant or deny the variance, and may impose conditions in the granting of the variance. The
conditions may include considerations such as location, character and other features of the proposed
building.
d) Approval; Denial: Variances require the approval of a majority vote of the Planning Commission.
Variances may be denied by motion of the Planning Commission and such motion shall constitute a
determination that the findings required for approval do not exist. No application for a variance which
has been denied in whole or in part shall be resubmitted within six (6) months of the date of the order
of denial, except upon grounds of new evidence or upon proof of change of conditions.
e) Granting of Variances: The granting of variance shall be considered under the following conditions:
Whereby, a reason of:
1) Exceptional shallowness or shape of a specific piece of property;
2) Exceptional topographical conditions, or
3) Other extraordinary or exceptional situation or condition of a specific piece of property the
strict application of any provision of this ordinance would result in:
a. Exceptional practical difficulties (without the variance reasonable use of the property is
not possible); or
b. Unreasonable hardships: (due to circumstances unique to the property not created by
the
landowner, that would otherwise allow for reasonable use of the property) upon or
fundamental unfairness to the owner of such property (as opposed to mere or even
substantial inconvenience); or
c. The denial to a property owner of a similar property right enjoyed by other property
owners in the neighborhood – the Planning Commission may authorize, after notice and
hearing, a variance to the strict application of the terms of this ordinance to the extent
that justice may be done.
f) Before granting a variance, the Planning Commission must specifically find that it can be granted
without substantial detriment to the public good and without actually impairing the general purpose
and intent of the comprehensive plan as established by the regulations and provisions contained in this
ordinance.
g) Any variance approved by the Planning Commission shall have a time limit of one (1) year after the
Commission’s approval, during which the variance must be put into effect by the owner. Alternatively,
the Planning Commission may establish a different time limit for any variance implementation if special
circumstances warrant the same. If the time limit should expire before the variance is put into effect,
the Planning Director, upon the owner’s written request, may grant additional time, not to exceed the
number of days originally allowed by the Commission.
h) Variances shall be approved by a majority vote of the Planning Commission (and majority vote of the
City Council (4 affirmative votes) in the event of an appeal.
j) The Planning Commission, or such city official as it may delegate, shall maintain as a public record
open for inspection all variance applications. If an application was granted or modified and as modified
granted, the Planning Commission shall prepare a written memorandum setting forth the reasons or
justifications for the issuance of the variation which shall be attached to the application.
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STAFF ANALYSIS:
Comprehensive Plan Analysis:
Current Comprehensive Plan Map Classification: Medium Density Residential
Proposed Comprehensive Plan Map Classification: No Change
Staff finds that this request is not consistent with the following goals and policies of the 2012 Minot
Comprehensive Plan (staff analysis is in blue):
Housing - Goal #1: Ensure housing is compatible with existing and adjacent land uses while providing
accessibility to public infrastructure, key community features and natural amenities.
Staff finds that this variance will create a situation that will be incompatible with adjacent land uses.
Aesthetics – Goal #1: Ensure that the City’s aesthetic character for residents, visitors, and passersby is
enhanced through high quality infrastructure and the visual attractiveness of properties.
Staff finds that this variance will not enhance the neighborhood and could lead to further nuisances and code
violations.
Aesthetics – Goal #3: Work with properties that detract from or are contrary to the established image desired
for Minot.
Policy #1: Promote compliance with all building and zoning codes through effective enforcement strategies
and follow through directly with the property and/or building owner.
Staff finds that approving this variance would hinder our responsibility to beautify dilapidated properties with
zoning violations and nuisances.
Public Agency Comments:
1. Minot Engineering Department
a. Property is approximately 1548, current floodplain elevation 1546.75, future floodplain
elevation 1551.
b. Applicant states that it is not feasible to rebuild due to the requirement that the structure be
one foot above the floodplain, therefore extraordinary amounts of fill would have to be
brought in. This is not accurate. The City is regulating to the current effective floodplain and
therefore the structure can be rebuilt on the property without additional fill or elevating. It
could even have a basement if they wanted.
c. If a structure is rebuilt, there are future flood insurance implications associated with the new
floodplain. The structure will be in the future revised floodplain and the insurance rate would
be calculated based on the elevation of the lowest floor compared to the future floodplain
elevation. So while it may be prudent to rebuilt at a higher elevation, it is not currently a
requirement.
2. City of Minot Inspection Department
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a. The applicant hired Krema Designs to demolish the single-family dwelling in April. The permit
application was denied by the Building Official due to the fact that there is also an existing
accessory building located on the property that the applicant wished to keep. The demolition
of the primary structure and not the accessory building would cause a zoning violation, unless
the applicant would begin building a new primary structure in a reasonable amount of time
after the demolition was complete. The applicant stated he would not be rebuilding the
primary structure in the near future. The Building Official, then, directed the applicant to the
Planning and Zoning Department to inquire about a variance application.

FINDINGS OF FACT:
The Minot Planning Commission should accept the following findings of facts:
1) The applicant has submitted a complete application.
2) Per the staff’s analysis of this case, the applicant’s request is not consistent with Minot’s Comprehensive
Plan.
3) There are no grounds for a hardship in this matter.
4) There are no topographical conditions.
5) There are no exceptional practical difficulties.
6) The property has active nuisance and zoning violations such as tall grass and weeds, piles of debris,
unlicensed vehicles, and vehicles parked on the lawn. In addition, staff strongly suspects a commercial
business is being operated from a residentially zoned property and the business does not meet the
requirements for a legal home-based occupation.
7) The Minot Planning Commission has the authority to hear this case and decide whether it is approved or
denied. The public notice requirements were met, the hearing was legally noticed and posted and the
hearing was held and conducted under the requirements of North Dakota Century Code and Minot City
ordinances.
8) If the request is denied the applicant has the right to appeal it to the Minot City Council, which can only
grant an appeal with a majority vote.

RECOMMENDATION:
Staff recommends the Planning Commission adopt the staff findings of fact and deny this variance application
for the following reasons:
1) There is currently an active nuisance and zoning violation case (Case No. ZC20-087) on the subject
property for piles of debris, having licensed personal vehicles and equipment parked on the lawn, and the
suspected operation of an illegal home occupation on the premise. Additionally, the debris complaint was
noted in a case from 2017 (Case No. ZC17-112).
2) There are no grounds for hardship in this case.
3) Even if the variance were approved, the applicant’s property would still be in violation of several other
sections of the zoning ordinance:
a. Section 7-4.f. from the pre-2013 zoning ordinance states for R3B that “The total coverage and
floor area of all accessory buildings shall not exceed those of the primary structure.” (emphasis
added)
b. Section 5-4 Parts a), b), and c) from the current zoning ordinance say the same for R1 zoning.
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c. Section 2-1 from the current ordinance outlines the requirements for a home occupation,
namely that the occupation is managed and owned by a person residing on the premise. By
removing the single-family home, maintaining that it is a home occupation would be
impossible. It would then be considered an illegal commercial business operating out of a
residential district. If there is no business currently being conducted from this locale, the
garage cannot be used in the future for any such business because it would be in violation of
the home occupation regulations.
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